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STATEMENT OF THE CASE
Nature of the Case
Kenneth Franklin Thornbrugh pied guilty to one count of misdemeanor assault and one
count of misdemeanor malicious injury to property. At sentencing, the district court imposed a
no-contact order between Mr. Thornbrugh and his brother, Michael, who is the victim in this
case. On appeal, Mr. Thornbrugh contends the no-contact order represents an abuse of discretion,
as it prevents him from being able to live in his own home, which sits on property that is shared
with his brother.

Statement of the Facts and Course of Proceedings
Mr. Thornbrugh and his younger brother, Michael, live in separate homes located on the
same property in Bonners Ferry. (R., pp.47-48; see also Tr., p.27, L.18 - p.28, L.4.) After dinner
one night, Mr. Thornbrugh was intoxicated and allegedly threw a kitchen knife at Michael.
(R., p.17.) Police were called and, after talking with Mr. Thornbrugh's brother, Mr. Thornbrugh
was arrested. (R., pp.16-22.) A complaint was filed charging Mr. Thornbrugh with one count of
aggravated assault, and one count of misdemeanor malicious injury to property for damaging a
door and shelf in Michael's residence. (R., pp.10-11.) A no-contact order was issued requiring
Mr. Thornbrugh to have no contact with Michael, or to come within 300 feet of their shared
property. (R., pp.14-15.)
A preliminary hearing was held and Mr. Thornbrugh was bound over to district court.
(R., p.25.) An Information was filed charging Mr. Thornbrugh with one count of aggravated
assault, and one count of misdemeanor malicious injury to property. (R., pp.28-30.) A plea
agreement was entered in which the State agreed to file an amended information reducing the
aggravated assault charge to misdemeanor simple assault; in return, Mr. Thornbrugh agreed to
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plead guilty to the amended charge and to the misdemeanor malicious injury to property charge.
(R., pp.38-42.) During that hearing, the no-contact order was also modified, allowing
Mr. Thornbrugh to access his home on the shared property through a separate driveway, as long
as he had no contact with Michael and did not enter Michael's residence. (R., pp.36-37; Tr., p.9,
L.11 - p.10, L.23.) The State also asked, at Michael's request, that the court order a mental
health evaluation. (Tr., p.7, Ls.6-16.) The court ordered the requested evaluation. (Tr., p.8, Ls.614; R., pp.45-46.)
After that evaluation was completed, a sentencing hearing was held on Mr. Thornbrugh's
two misdemeanor charges. (R., pp.47-48; Tr., pp.19-32.) The State recommended 90 days of jail,
with 60 days suspended, that the no-contact order be continued, and that Mr. Thornbrugh be
placed "on supervised probation for two years." (Tr., p.23, L.21 - p.24, L.13.) Counsel for
Mr. Thornbrugh recommended no additional jail time, and that the court take into consideration
"if the no-contact order is going to be imposed, he has no place to live because his residence is
on that property." (Tr., p.25, Ls.4-11.) Counsel for Mr. Thornbrugh recommended the court
require him to attend community-based treatment options "to help him understand his alcoholism
somehow and how it affects his family." (Tr., p.25, Ls.13-19.) After discussing those treatment
options, counsel for Mr. Thornbrugh again emphasized that "he has to have a place to live, so he
needs to live on that property." (Tr., p.25, Ls.22-24.)
Before pronouncing sentence, the court discussed a request to modify the no-contact
order with Michael. (Tr., p.27, L.18 - p.28, L.24.) Michael told the court that he did not want
Mr. Thornbrugh living on their shared property. (Tr., p.28, Ls.12-18.) The court sentenced
Mr. Thornbrugh on the malicious injury to property charge to 180 days of jail, with 154 days
suspended, and credit for 26 days served; and, on the assault charge to 90 days of jail, with 64
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days suspended, and credit for 26 days served. (R., pp.49-52) The court also issued a no-contact
order that prohibited Mr. Thornbrugh from even entering the property he shares with his brother.
(Tr., p.30, L.16 - p.31, L.5.) The court then ordered he be placed on supervised probation for two
years, and that within thirty days of being released from jail, he was to enter either an inpatient
substance abuse program, or an intensive outpatient program if an inpatient program was not
available. (R., pp.49-52; Tr., p.31, Ls.13-25.) The court said Mr. Thornbrugh "should also get
mental health treatment," and "take [his] psychotropic medication as prescribed." (Tr., p.32,
Ls.1-9.)
Mr. Thornbrugh timely appealed. (R., pp.56-57.)
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ISSUE
Did the district court abuse its discretion when it imposed a no-contact order that prevents
Mr. Thornbrugh from living in his own home?
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ARGUMENT
The District Court Abused Its Discretion When It Imposed A No-Contact Order That Prevents
Mr. Thornbrugh From Living In His Own Home

A.

Introduction
Mr. Thornburgh contends the district court abused its discretion by entering a no-contact

order that prevents him from being able to live in his separate home on property shared with his
brother, Michael.

B.

Standard Of Review
Idaho law empowers a trial court to issue "an order forbidding contact with another

person" when a defendant is charged with, or convicted of, certain offenses, including simple
battery. LC.§ 18-920(1). "The issuance of a no contact order is left to the broad discretion of the
district court," and will be reviewed for an abuse of that discretion. State v. Lodge, 166 Idaho
537, 461 P.3d 819, 821 (2020).
When this Court reviews an alleged abuse of discretion by a trial court the
sequence of inquiry requires consideration of four essentials. Whether the trial
court: (1) correctly perceived the issue as one of discretion; (2) acted within the
outer boundaries of its discretion; (3) acted consistently with the legal standards
applicable to the specific choices available to it; and (4) reached its decision by
the exercise of reason.
Lunneborg v. My Fun Life, 163 Idaho 856, 863 (2018) (emphasis in original).

C.

The District Court Abused Its Discretion When It Issued A No-Contact Order That
Prevents Mr. Thornbrugh From Living In His Own Home
No-contact orders may be issued under Idaho Code section 18-920(1), as long as they

conform to Idaho Criminal Rule 46.2.
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There is minimal case law in Idaho regarding the issuance of a no contact order.
Many of the cases interpreting Idaho Code section 18-920 involve a violation of a
no contact order or a no contact order that did not comply with LC.R. 46.2. See,
e.g., [State v. Cobler, 148 Idaho 769, 771 (2010)]; State v. Herren, 157 Idaho 722,
725[] (2014). However, the grant of discretion to the district court regarding the
issuance of no contact orders as part of a criminal case is broad. The statute only
states that the no contact order may be made "forbidding contact with another
person." LC. § 18-920. While there is nothing in the statute which suggests a
limitation on who may be protected by a no contact order, the crimes referenced
in Idaho Code section 18-920 suggest that the no contact order should be to
protect current and future victims of crimes. All of the crimes listed in Idaho Code
section 18-920 involve crimes against another person. See id. For example, the
crimes include assault, battery, domestic violence, harassment, and stalking. See,
e.g., LC.§§ 18-901, 18-903, 18-918, 18-6710, 18-7905. Accordingly, no contact
orders must be made to protect the current or future victims of these types of
cnmes.
Lodge, 461 P.3d at 822. The issue in this case does not involve either a violation of a no-contact

order or whether the no-contact order issued complies with LC.R. 46.2; the problem here is that,
because the no-contact order preventing Mr. Thornbrugh from being near his brother effectively
precludes him from living in his own home, it risks undermining Mr. Thornbrugh's
rehabilitation. Thus, Mr. Thornbrugh asserts the court abused its discretion by not "reach[ ing] its
decision by the exercise of reason." Lunneborg, 163 Idaho at 863.
Mr. Thornbrugh is not a man of means. He is currently disabled and only receives a
disability payment in the amount of $915 each month. (R., pp.7-9; Tr., p.29, Ls.10-15.)
Mr. Thornbrugh has been living in a trailer he owns, which is located on property that was left to
Michael after the death of their father. (See Tr., p.27, L.19 - p.28, L.1 (discussion of Michael's
ownership of the property); p.28, Ls.2, 23-24 (discussion of Mr. Thornbrugh's ownership of his
trailer).) After Mr. Thornbrugh pled guilty, the district court modified the no-contact order to
allow Mr. Thornbrugh to live in his home, provided he enter the home through a separate
driveway, and continued to have no contact with his brother, Michael, or to enter Michael's
residence. (R., pp.43-44.) However, at sentencing, the court told Mr. Thornbrugh that it was
6

issuing a no-contact order and that he "may not go on that property ... absolutely no way."
(Tr., p.31, Ls.1-5.) The court said it made that decision after "look[ing] at the probable cause"
from a different pending case, where Mr. Thornburgh stood accused of violating the interim nocontact order for having continued contact with Michael. (Tr., p.31, Ls.5-12.) 1 Mr. Thornbrugh
asserts the district court abused its discretion.
"[R]ehabilitation and public safety are dual goals of probation." State v. Le Veque, 164
Idaho 110, 114 (2018). Rehabilitation is "facilitated by giving the defendant a strong motivation
to comply with the law by holding conditions over him." State v. Scraggins, 153 Idaho 867, 871
(2012) (quoting State v. Dana, 137 Idaho 6, 8 (2002)). Here, the court has recognized the public
safety goal of probation by imposing a no-contact order between Mr. Thornbrugh and his
brother, Michael. However, Mr. Thornbrugh asserts the court has frustrated the other goal of
probation - rehabilitation - through the no-contact order put in place at sentencing.
Mr. Thornbrugh needs to stabilize his life in order to focus on his rehabilitation and "he has to
have a place to live" in order to do that. (Tr., p.25, Ls.22-24.) "[Mr. Thornbrugh's] persistent
traits involving poor impulse control, irresponsible values, and demonstration of reckless
behaviors" (Con£Ex., p.9) may not be improved if he is unable to live in a place where he feels
comfortable and he would be likely to continue experiencing problems. Mr. Thornbrugh needs to
be able to focus on his rehabilitation, but he asserts he cannot do that if he does not have a place
to live. Accordingly, Mr. Thornbrugh asserts the court's decision to prevent him from living in
his home was not "reached ... by the exercise ofreason." Lunneborg, 163 Idaho at 863.

1

A motion to augment the record in this appeal with the October 7, 2019 Affidavit In Support Of
Probable Cause in Boundary County case number CRll-19-1368, is being filed concurrently
with this brief
7

CONCLUSION
Mr. Thornbrugh respectfully requests that this Court remand his case to the district court
with an order to modify the no-contact order to allow him to live on the shared property,
provided he has no contact with his brother and does not enter his brother's residence.
DATED this 15 th day of June, 2020.
/s/ R. Jonathan Shirts
R. JONATHAN SHIRTS
Deputy State Appellate Public Defender

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 15 th day of June, 2020, I caused a true and correct
copy of the foregoing APPELLANT'S BRIEF, to be served as follows:
KENNETH K. JORGENSEN
DEPUTY ATTORNEY GENERAL
E-Service: ecf@ag.idaho.gov

/s/ Evan A. Smith
EVAN A. SMITH
Administrative Assistant
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